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they cannot get a physician's prescription for it or file an affidavit 
that they require the same for scientific or mechanical purposes. 
So instead of leaving to the legislature for determination whether 
it should be a misdemeanor to sell any tinctures and compounds 
containing a certain percentage of alcohol, the courts themselves 
have legislated. They have so legislated notwithstanding the 
fact that the legislature could, by appropriate words, have evi- 
denced its disapproval of Judge Brewer's classification of 1881. 

There should be no need to prove what bread is and for what 
purpose it is used. ( There should be no more need in respect to 
what whiskey or gin is 6 on the one hand or cologne or bay rum on 
the other. The court should take judicial notice of their uses and 
the character of these articles as in United States v. Ash, 7 where 
the court says, "that it would neither stultify itself nor impeach its 
own veracity by telling the jury that it had no judicial knowledge 
that the drink commonly known as the whiskey cocktail is an 
intoxicating drink, but that on the contrary it would assume 
judicial knowledge that it is intoxicating." Common sense should 
be used in the interpreting of a statute and it should be remem- 
bered that the statute in question was not the result of a crusade 
against the extract of cologne or the essence of lemon. Plowden 8 
says : "It is not the words of the law but the internal sense of it 
that makes the law. And the law may be resembled to a nut 
which has a shell, and a kernel within. The letter of the law 
represents the shell and the sense of it the kernel, and you will 
be no better for the nut if you make use only of the shell." 
Apparently the Kansas court overlooked the kernel. 9 

L. G. 

Master and Servant: Unlawful Employment of Child 
in Relation to Workmen's Compensation Act. — In Hillestad 
v. Industrial Insurance Commission of Washington 1 the parents 
of a child sued the commission under the Workmen's Compensation 
Act for the amount due for the death of the child. The child 
was below the age requirement of the Child Labor Laws and was 
working for his father; for these reasons the court refused to 
allow the claim, holding that the father could not recover upon his 
own negligence or wrong. This is in accordance with the view 
that the employment of a child under statutory age is an act of 
negligence. 2 It would, perhaps, be more accurate to say that it is 



6 Black on Intoxicating Liquor, ch. 1, § 8. 
* (1896), 75 Fed. 651. 

8 Note to Eyston v. Studd (1574), 2 Plow. 465. 

9 A decision of this kind would probably not affect dry districts in 
California, as the Local Option Act of 1911 carefully draws the dis- 
tinction between alcoholic liquors used as beverages and those used 
for other purposes. 1911 Stat. Cal. 599. 

i (Wash., July 14, 1914), 141 Pac. 913. 

2 Rolin v. Reynolds Tobacco Co. (1906), 141 N. C. 300, 53 S. E. 
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such fault as will render the employer liable for death of, or injury 
to, the child irrespective of negligence, provided that such wrong- 
ful employment is the proximate cause of the injury. There is 
no reason why this doctrine should not be applied to the Work- 
men's Compensation Acts as it was in this case, and the father 
denied a recovery for his fault in employing his child contrary to 
law. It seems probable that the decisions under the Workmen's 
Compensation Act will follow the common law doctrine that 
the "negligence" is that of the employer rather than that of the 
child, and thus permit a recovery by the child, or, in the event of 
his death, by his administrator. 3 The court recognized this in the 
principal case by a dictum to the effect that if the child had been 
suing his employer, instead of the father suing the commission, he 
would have recovered, and this view would seem to be correct. 

But in order to support a recovery in such a case, an employ- 
ment of the child must be found. In the principal case the court 
held that the statute contemplated an "actual contractual relation 
between the parties. That is, an agreement to labor for an agreed 
wage or compensation," or, in other words, an express, as opposed 
to an implied, contract, and the court accordingly held that as the 
parties said nothing about any wage or compensation there was no 
express contract of employment and therefore could be no 
recovery. The relation of master and servant, which is obviously 
that contemplated by the statute, exists when one person is willing 
to work for another from day to day, and that other person 
desires the labor. 4 This is especially true because an employee, 
in the absence of an express agreement as to wages, can recover 
on an implied promise to pay. 8 A more valid objection to finding 
an employment here would be on the ground of relationship of the 
parties, but in reference to this the Washington courts hold the 
liberal view that an implied contract is sufficient basis for an 
action for wages. 6 The same view is adopted by the California 
decisions. 7 It is therefore submitted that the statute does not 
sustain the ruling that recovery can only be had when there is an 
express contract between the parties. 

C. W. S. 

Mining Law: Known Lodes Within Placers. — The ques- 
tion as to what constitutes a known lode within a placer under 



891, 7 L. R. A. (N. S.) 335; Queen v. Dayton Coal & Iron Co. (1895), 
95 Tenn. 458, 32 S. W. 460, 49 Am. St. Rep. 935, 30 L. R. A. 82. 

3 Marino v. Lehmaier (1903), 173 N. Y. 530, 66 N. E. 572, 61 
L. R. A. 811, affirming 62 App. Div. 43, 70 N. Y. Supp. 790; Wise v. 
Morgan (1898), 101 Tenn. 273, 48 S. W. 971, 44 L. R. A. 548. 

* Frank v. Herold (1901), 63 N. J. Eq. 443, 52 Atl. 152. 

5 White v. Dougherty (1910), 1 Boyce (Del.) 355, 76 Atl. 609. 

6 Morrissey v. Faucett (1902), 28 Wash. 52, 68 Pac. 352; Hodge v. 
Hodge (1907), 47 Wash. 196, 91 Pac. 764, 11 L. R. A. (N. S.) 873. 

7 Friermuth v. Friermuth (1873), 46 Cal. 42; Crane v. Derrick 
(1910), 157 Cal. 667, 109 Pac. 31. 



